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NHY/19742/1  Demolition of existing dwelling. Erection of a three storey
building comprising of 10 x 2 bed flats and 2 x 1 bed flats:

29 West Way, Botley. .

Councillors gave very careful consideration to the previous

proposal for 9 x 2-bedroom flats on this site, including standing

outside the site observing the traffic flows. The Planning

Committee voted unanimously to object to the proposal.

Following many concerns raised about the current application

Councillors UNANIMOUSLY AGREED to OPPOSE the

application and urged the Vale of White Horse Development

Control Commilttee to REFUSE the proposal for the following

reasons: - ,

a). The present proposal is for one-third more flats and all
our previous objections are multiplied,

b). The Parking Standards set out in the Vale of White Horse
Local Plan 2011 Supplementary Planning Guidance
shows 2 parking spaces for a 2-bedroom flat and 1 space
Jor a 1-bedroom. Thus for 10 2-bedroom flats and 2 1-
bedroom flats this would mean that 22 parking spaces
would be required. Whilst this is stated as maximum
levels, it is inconceivable that the Vale's own policies can
be completely set aside in such a dangerous highway
area.

The Access and Design Statement states that the site is
""close to a main road intersection' It then states "It is
therefore appropriate to adopt a contempory approach to
the design.”" This does not follow; it is precisely because
that it is "close to a main road intersection" that we are
so worried by this proposal.

¢). There is no adequate provision for deliveries as the
development lies off an urban clear way Any driver
arriving at the site, whether delivery, collection or visitor
will be breaking the law if they stop on the designated
clearway during peak hours.

d). There are hardly any parking spaces on the roads around
the site; mostly there are double yellow lines. The only
spaces whether for owners of the flats or for visitors are sy
five in North Hinksey Lane, which are generally taken by o
other users.

This proposal does not show one single space near the
north-west corner of the site for an emergency vehicle,
which was in the previous proposal. This is considered a
very serious omission.

¢). The proposed building is considered to be an over-
development of the site, going close to each side boundary
and containing very litfle amenity space; no separate
areas are shown for each of the 12 flats.
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PLANNING ENCYCLOPEDIA MONTHLY BULLETIN OCTOBER 2006

The whole point“ofs JL98(6)(b) is tm@ %ghere is actionable nuisance, the TPO

ill not apply to whaté\\ierxégwutting down, uprooi'fng,ﬁ topping or lopping of the tree is
neCegsary to abate or preven'i&fhat%nuisance. One of thé\d;jf iculties for the first defen-
dant in the present case is that it v&ﬁ@ﬂm@ inevitable consecfﬁ@q\ce of their construction
of s.l98(6)(5§v¢hgt, despite the existencdxf actionable nuisande, the claimants here
would have had t6"pay for the costs of undeibi ning the foundatiobs,of their house.
This was, on the first def; :ndant’s case, the directgesult of the TPO amW,the certifi-
cate. That seemed to me not dnly unfair but, much m: importantly, unsupported by
any provision of the 1990 Act, ai, for the reasons which I have given, contrary to
s.198(6)(b).

P288.16 Misconstruction of national policy guidelines—decision quashed

R. (on the application of Lovelock) v First Secretary of State and Surrey Heath DC
[2006] EWHC 2423 (Admin) (HHJ Andrew Gilbart Q.C)

The appellant had wished to subdivide an existing dwelling into two self-contained
dwellings. He appealed in the absence of a determination of his application and the
planning authority resolved that, had it determined it, it would have refused permission
on one ground only, namely that the new unit had no parking space and that this was
contrary to a policy (M7) in the Local Plan adopted in 2000. The appellant contended
on appeal that this traditional approach to parking provision had become outdated in the
light of PPG 13, the revision to PPG3 and the revised parking standards emanating from
the County Council together with a new Structure Plan of 2004. The Inspector dis-
missed the appeal and the appellant appealed to the Court under s.288.

HHJ Gilbart said:

10. The inspector, by a decision letter which is short but is not to be criticised for that,
dealt with the appeal. She identified the main issue as the question of M7. She
referred in paragraph 3 of her decision letter to the contentions of local residents that
unallocated spaces were often insufficient for the number of vehicles to be provided.
She concluded that there was significant pressure on parking in the residential area
in which the appeal property is located. She concluded that it may be acceptable for
a car to be parked outside the adjoining garage, but not if two separate households
were concerned. She said this at the end of paragraph 4:

“4. T'have not been provided with any evidence that a guaranteed, designated park-
ing space would be available in one of the common car parks for the proposed new
dwelling. T am not persuaded that a possible parking space in an unallocated car
park would be proper provision as required by policy M7 of the local plan.

5. It may well be that the overall parking provided in the residential area equates
to 1.5 spaces per dwelling. However, from what I saw on my visit and from the
evidence provided by the parties, it appears that each dwelling has an allocated
parking space, either in a garage or an open car park. The proposed dwelling

19
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would not have an allocated space and the occupiers would have to rely on the pos-
sibility of a space being available which, given the pressure on parking for both
residents and their visitors, may not always be available. In my view, this would
be detrimental to the occupiers of the proposed dwelling” [I interpose to note that
she is concerned with the question of the amenities of the proposed occupiers].

‘Both local plan policy and national guidance, including Planning Policy .
Guidance Note 3 ... and Planning Policy Guidance Note 13 ... seek to reduce
dependence on the private motor car and so parking requirements should be
reduced in certain circumstances, for example, the provision of satisfactory
alternative public transport. The area is served by a bus service during the
day but I note from the timetable that the service in the evenings and on
Sundays is very limited. I accept that the occupier of a one bedroom house
may not own a car and that PPG 13 advises that a developer should not be
required to provide more spaces than they themselves wish. But given the
suburban nature of the area and its distance from local centres, I consider
that it would be more than likely that the occupiers of the two proposed hous-
es would have cars. It would not be possible in this case to impose a plan-
ning condition that the proposal would be a car-free development which
would be, in my opinion, the only way to discourage the use of the private
car in the circumstances of this appeal. I believe that the provision of an
additional space for the new dwelling would therefore be essential in terms
of local plan policy M7.””

11. In paragraph 7, she concluded that other matters raised did not outweigh

12. The duty of the inspector was, first of all, to determine the application for per-
mission, having regard to the development plan and all material considerations (sec-
tion 70(1) of the Town and Country Planning Act 1990). Secondly, pursuant to sec-
tion 38 of the Planning and Compulsory Purchase Act 2004, by sub-section (6) she
had to act as follows:

“If regard is to be had to the development plan for the purpose of any determina- ‘
tion to be made under the planning Acts the determination must be made in accor-
dance with the plan unless material considerations indicate otherwise.”

It is a matter of trite law, to be found in, for example, the well-known case of
Gransden v Secretary of State [1985] 54 P&CR 86 per Woolf J (as he then was),

and in South Buckinghamshire District Council v Porter (No 2) [2004} 1 WLR

1953; [2004] UKHL 33, that firstly, so far as national policy was concerned, she

was bound to interpret it properly, apply it, or if not applying it, give reasons for Q
not doing so. Secondly, she had to give adequate and intelligible reasons for her
decision which dealt with the principal issues.

20
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PLANNING ENCYCLOPEDIA MONTHLY BULLETIN OcTOBER 2006

13. In my judgment, the terms of PPG 13 and PPG 3 are intended to use the absence
of parking provision as a way of driving down demand for travel by car: see para-
graph 49 of PPG 13. Thus it is that the policy does not expect minimum standards,
but does seek maximum standards (see paragraph 52 for example). Given that the
mechanism adopted is to make travel by car less attractive, it follows that, absent a
wish by the developers to provide any parking, the PPG is seeking to discourage pro-
vision unless the circumstances are exceptional, and paragraph 51 indicates the type
of case that must exist for an exception to be made. If in fact the grant of permis-
sion for a development required that parking spaces (or in this case a space) were or
was made available on a site or on the highway, the purpose of the policy would not
be achieved.

14. Now, it may be that in some cases the detrimental effect of the lack of provision
would outweigh the policy objectives. If, for example, the evidence were that fail-
ure to make provision could lead to on-street parking which would affect the appear-
ance of a conservation area, or if there were evidence that it could lead to parking in
a location which would cause harm to amenity to others, that might be the type of
case where the effects could outweigh them. But, absent the highway safety issue
(such as arguments that congestion might occur to an unacceptable degree), it is hard
to see how a decision that the occupier of the new dwelling would be so disadvan-
taged by not having a car parking space that permission for a dwelling should be
refused could be consistent with the thrust of PPG 13 and PPG 3. Indeed, the pro-
vision of a space to meet the potential desire of a future occupier would be impossi-
ble to reconcile with those policy statements.

15. 1 should add for completeness that, absent a highway objection, the case for
refusal on parking grounds when the issue concerns one space must be difficult to
bring within any reasonable interpretation of PPG 3 and PPG 13.

16. I also consider that the inspector has made a serious error in her summary of the

effect of the policy in PPG 13 and PPG 3. It will be recalled from what I have set
out above that she stated that those policy guidance notes seck reduction -

“___ in certain circumstances, for example, the provision of satisfactory alternative
public transport.”

She has treated that as defining the circumstances in which reduction should occur.
That is itself a misinterpretation of PPG 13 and PPG 3. No such test appears in either
document. Indeed, in PPG 3, while reductions are encouraged in particular circum-
stances, they include: "

“involving the conversion of housing or non-residential buildings where off-street
parking is less likely to be successfully designed into the scheme.”

21
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P288.16

That is precisely apt to this proposal and she makes no reference to it in her deci-
sion letter.

17. Perhaps the most telling sign that she has misunderstood and misapplied PPG 13
and PPG 3 is her conclusion in the first sentence of paragraph 6 that local plan pol-
icy and PPG 3 and PPG 13 were to similar effect.

18. 1 therefore regard her interpretation of the two planning policy guidance notes to
be inadequate and incorrect, and they fall outside the range of reasonable interpreta-
tions.

19. Under section 38(6), she was required to ask herself if material considerations
indicated that the decision should not be made in accordance with M7. To answer
that question, it was incumbent upon her to interpret PPG 3 and PPG 13 properly,
and then ask whether the exceptional circumstances existed here to insist on mini-
mum standards. If she chose not to follow PPG 3 and PPG 13, she then had to give
reasons for her departure from the policy.

20. Mr Bourne has urged on me that, although he accepts that paragraph 6 is poorly
drafted, its meaning is clear that the inspector has had regard to PPG 13 and PPG 3,
and has found that there was an exceptional case. I am unable to accept that. The
starting point for considering an exception — either within the policy, or as an excep-
tion to the policy - is that one interprets the policy properly. I am satisfied that she
did not do so.

There will be judgment for the claimant and the decision will be quashed.

The Seddon Principles—Principle 6—a s.288 appeal is not an opportunity to
review the planning mef* bias any such allegation must be fully particularised
Sager e (Chelsea) Ltd v¥rst Secretary of State [2006] EWHC 1251, Admin (Sir
Michael HarNgon) ~

This case arose ot of an application Yor a development of 6 \dwellings on the site of
a redundant electricity transformer statiow in the conservation igea in which was the
Royal Hospital, ChelseasJhe judgment run¥o 123 paragraphs bul\s reported here on
only two issues. The first felates to re-arguing'the planning merits in\g s.288 appeal.

Sir Michael Harrison said:

harm, firstly to the viewg from and the §é{1‘§ng of the Royal
Conservatiorgrea and, secondly, to th¢ privacy and sen%ck\of enclosure of neigh-
bouring residentfal properties. The Inspector’s reasons for\tgose conclusions are
contained in a 12-pape decision letter. ‘”\

5. The grounds of the clakpant’s section 288 application run to sor}xkgii pages con-
taining 7 grounds, but with Almost 100 different sub-grounds, several of which over-

lap. The claimant’s skeleton argument runs to over 50 pages together with a 29 page
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